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December20, 2002

Via ElectronicFiling
Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 12th Street,SW, RoomTWB-204
Washington,DC 20554

Re: In the Matter of Reviewof RegulatoryRequirementsfor IncumbentLEC
BroadbandTelecommunicationsServices:In theMatter of SBC Petition fo
ExpeditedRuling ThatIt Is Non-DominantIn Its Provisionof AdvancedServices
andForForbearanceFromDominantCarrierRegulationfor ThoseServices,WC
DocketNo. 01-337

In the Matter of VerizonPetition for EmergencyDeclaratoryandOtherRelief, WC
DocketNo. 02-202

DearMs. Dortch:

OnThursdayDecember19, I spokewith ChristopherLibertelli, ChairmanPowell’s
LegalAdvisor. We discussedissuesraisedin the aforementionedproceedings.Specifically,we
statedthat SBChasnot provideda recordsufficient for this Commissionto determinethatit
lacksrelevantmarketpower— thefundamentalshowingrequiredin anyreasonednon-dominance
determination— with respectto anyof the servicesit seeksto havereclassified While SBChas
concededthat therelevantmarketsarelocal (becausea residentialor businessconsumerin a
particular locality canonly turn to the broadbandprovidersthatservethat locality) andthat
competitiveactivity varieswidely from onelocality to the next, SBChasnot providedcompetition
datafor asinglelocal marketfor anyservice. Indeed,in manylocalities,SBCeither facesno
meaningfulcompetitionor controlsbottleneckinput facilities, i.e., marketplaceconditionsthat the
Commissionandthecourtshaveconsistentlyheldplainly do createmarketpoweranddemand
dominantcarrierclassification~

We alsoexplainedthat whereSBC providesservicesto small businesses— SBC’s
DSL servicesmay competewith its own Ti, ISDN, and other high margin dedicatedbusiness
services,but rarely face any competition from cable facilities that do not even serve business
districts In many cases,SBC’s competition for residentialbroadbandInternet serviceswhere
cable is active are also limited As the California PUC has stressed,for example, “forty-five
percentof Californiansthat live in cities with broadbandservicehaveDSL serviceas their only



broadbandoption.”1 I alsopointedout thatwherecableandDSL do competehead-to-head,there
usually exists only duopoly conditions that the Commission held in the DirecTV-Echostar
proceedingcannot be relied upon to constrainmarket power. Given the record presented,we
articulated that Commissioncannot make a noñ-dominacefinding and therefore should deny
SBC’s in its entirety. If the Commissionweredeterminedto makesomerelief availabledespitethe
lack of recordevidencesupportingSBC’s request,it shouldlimit that relief to removalof tariff and
costsupportobligationsfor retail DSL servicessoldby a separateaffiliate in areaswherethereis
a facilities basedcablecompetitoron the groundsthat in thosesituations,the Commissionmay
assumethat the cost of that form of regulationare outweighedby the benefits,althougheven
there,SBC hasnot madethe requisiteshowing. We also requestedthat the commissionmake
explicit that specialaccessservicesarenot part of anyrelief grantedas set forth in the NPRM in
this proceedingandthat all of the tarriffing andcostsupportobligationscurrently imposedon the
incumbentLEC for servicesprovidedto the separateaffiliate remainin place.

On the Security Deposit issue, I reiteratedAT&T’s belief that the Commission
shouldnot issuea policy statementthat purportsto aloow incumbentLECs the ability to bill in
advanceall accesscustomers,regardlessof the risks of nonpayment,for any accessservices,
including switched accessservices— is unlawful, unreasonable,and extremelyharmful to the
industry and to consumers. Most fundamentally,suchan approachis patently overbroadand
exceedswhat eventhe ILECs themselveshaverequested. The advancebilling proposalwould
requireevencarrierswith impeccablepaymentrecordsto beginpayingfor accessservicesat least
a month earlier. This proposed solution is entirely unresponsiveto the alleged problem.
According to the ILECs, the problemis not that~all(or evenmost) carriersfail to payfor access
servicesin atimely manner. Rather,the ILECshaveclaimedthat theyhaveaccumulatedgrowing
baddebt expensebecausea small minority of carriershavebeenunableto pay for substantial
amountsof accessservices.At most,the appropriateresponseto suchclaimsis to seekto identify
the limited numberof carriersthat posethe highestrisk of non-payment,andto allow the ILECs
to obtain reasonablesecuritydepositsonly from those carriers. The advancebilling proposal,
however, turns the assertedproblem on its head, and demandsthat all carriers suffer the
consequencescausedby theminority of carriersthatareunableto payfor services.

Ourcommentswereconsistentwith theviews expressedin ex partesfiled by AT&T aswell
as the Comments,andReply Commentspreviouslyfiled in thisproceeding.Consistentwith
Commissionrules, I am filing oneelectroniccopy of this noticeandrequestthatyouplaceit in
the recordof theabove-referencedproceedings.

Sincerely,

cc: ChristopherLibertelli

SeeCommentsof California, CCDocketNo. 02-33,at28 (filedMay 3, 2002);seealsoBroadband2001Report,Chart

25 (estimatingthatonly33%of consumershadachoiceof DSL andcablemodemservicesandthat38%hadDSL as
their onlyoption).


